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MEMORANDUM OF DECI SI ON
The petitioner, Errol |I. Dunkley (“Dunkley”), is an

inmat e confined at the Corrigan- Radgowski Correctional
Institution in Uncasville, Connecticut. He brings this action
pro se for a wit of habeas corpus, pursuant to 28 U S.C. §
2254, to challenge his 1995 conviction for burglary in the
first degree. For the reasons that follow, this petition wl
be dism ssed in part and the case will be stayed as to the
remai ni ng cl ai ns.

| . St andard of Revi ew

A prerequisite to habeas corpus relief under 28 U. S.C. 8§
2254 is the exhaustion of all available state renedies. See

O Sullivan v. Boerckel, 526 U.S. 838, 842 (1999); Rose V.

Lundy, 455 U.S. 509, 510 (1982); Daye v. Attorney General of

the State of New York, 696 F.2d 186, 190 (2d Cir. 1982), cert.

deni ed, 464 U.S. 1048 (1982); 28 U.S.C. § 2254(b)(1)(A). The
exhaustion requirenment is not jurisdictional; rather, it is a

matter of federal-state comty. See WIlwording v. Swenson




404 U.S. 249, 250 (1971) (per curiam . The exhaustion
doctrine is designed not to frustrate relief in the federal
courts, but rather to give the state court an opportunity to
correct any errors which my have crept into the state
crimnal process. See id. “Because the exhaustion doctrine
is designed to give the state courts a full and fair
opportunity to resolve federal constitutional clains before
those clains are presented to the federal courts, . . . state
prisoners mnmust give the state courts one full opportunity to
resol ve any constitutional issues by invoking one conplete
round of the State’s established appellate revi ew process.”

See O Sullivan, 526 U.S. at 845.

The Second Circuit requires the district court to conduct
a two-part inquiry. First, the petitioner nust have raised
bef ore an appropriate state court any claimthat he asserts in
a federal habeas petition. Second, he nmust have “utilized al
avai | abl e mechani sns to secure appellate review of the denial

of that claim” Lloyd v. Walker, 771 F. Supp. 570, 573

(E.D.N. Y. 1991) (citing Wlson v. Harris, 595 F.2d 101, 102

(2d Cir. 1979)). *“To fulfill the exhaustion requirenment, a
petitioner must have presented the substance of his federal

claims to the highest court of the pertinent state.” Bossett

v. Walker, 41 F.3d 825, 828 (2d Cir. 1994), cert. denied, 514



U.S. 1054 (1995) (internal citations and quotation marks

omtted). See also Pesina v. Johnson, 913 F.2d 53, 54 (2d

Cir. 1990) (“[T]he exhaustion requirenment mandates that
federal clains be presented to the highest court of the
pertinent state before a federal court nmay consider the

petition.”); Gey v. Hoke, 933 F.2d 117, 119 (2d Cir. 1991)

(same).

1. Procedural History

On July 17, 1995, after a jury trial in the Connecti cut
Superior Court for the Judicial District of New Haven, Dunkl ey
was found guilty of burglary in the first degree. On
Septenber 15, 1995, he was sentenced to a term of inprisonnment
of eighteen years, execution suspended after fifteen years,
foll owed by five years probation.

Dunkl ey appeal ed his conviction on four grounds: (1)
insufficiency of the evidence, (2) inmproper denial of his
notion to suppress the “out-of-court showup identification,”
(3) inproper adm ssion into evidence of an out-of-court
phot ographic identification and (4) request for
reconsi deration of the Whel an-Newsome rule. On Novenber 18,
1997, the Connecticut Appellate Court affirmed Dunkley’s

conviction. See State v. Dunkley, 47 Conn. App. 914, 702 A 2d

672 (199&). Dunkley did not file a petition for certification



to the Connecticut Suprenme Court.

On March 17, 1998, Dunkley filed a petition for wit of
habeas corpus in state court. The amended petition, filed on
February 9, 1999, with the assistance of counsel, contained
two clainms: ineffective assistance of retained counsel in the
underlying crimnal trial and ineffective assistance of
retai ned counsel because trial counsel failed to disclose that
he had a conflict of interest in that, at the tinme of trial,
he simul taneously represented Dunkley and a potential trial
wi tness. The state court conducted a trial on the petition.
On May 15, 2000, the court denied the petition. The
Connecti cut Appellate Court dism ssed Dunkley’s appeal and the
Connecti cut Suprene Court denied his petition for

certification. See Dunkley v. Comm ssioner of Correction, 73

Conn. App. 819, 810 A . 2d 281 (2002), cert. denied, 262 Conn.

953, 818 A.2d 780 (2003).

On May 15, 2003, Dunkley comrenced a habeas corpus action
in federal court. He challenged his conviction on four
grounds: (1) his trial counsel rendered ineffective
assi stance because the attorney had a conflict of interest,
(2) the trial court inproperly refused to suppress an out - of -
court identification, (3) the victimwas under the influence

of drugs and (4) the evidence was insufficient to establish



his guilt. The respondent noved to disniss because Dunkl ey
had not exhausted his state court renmedies with regard to
three grounds for relief. In response, Dunkley noved to

wi t hdraw the petition w thout prejudice. The court granted
Dunkl ey’s notion and directed the Clerk to cl ose the case.

See Dunkley v. Lantz, No. 3:03cv865(CFD) (WG (D. Conn. Sept.

29, 2003) (entry of judgnent).

On October 8, 2003, Dunkley filed a notion with the
Connecti cut Suprene Court seeking suspension of the rules to
enable himto file a late petition for certification. (See
Resp’t’s Answer App. E.) Dunkley did not attach a proposed
petition for certification to his notion. On Novenmber 12,
2003, the Connecticut Supreme Court denied the notion. (See
Resp’t’s Answer App. G)

By petition dated Novenber 5, 2003, Dunkl ey comrenced
this action seeking review of his conviction pursuant to 28
U S C 8 2254. In February 2004, Dunkley filed an amended
petition.

[11. Di scussi on

As an initial matter, respondent has filed a notion for

extension of time, nunc pro tunc, to file her response to the

court’s order to show cause. Respondent’s notion is granted.

In his amended petition, consisting of the court’s



current habeas petition formw th attached pages fromthe
original petition, Dunkley asserts what appear to be ten
grounds for relief: (1) denial of effective assistance of
counsel, conflict of interest; (2) failure to call alibi
witnesses; (3) failure to investigate case before trial; (4)
conflict of interest; (5) denial of effective assistance of
counsel, conflict of interest; (6) “the court err in suppress
of one-on-one showup identification as well as Mria
Al vardo’s out of court identification”; (7) “the victim Randy
Garcia, was under the influence of drugs known as (illy) pcp”;
(8) insufficient evidence to establish Dunkley s guilt; (9)
“shoul d this court reconsider the \Wel an- Newsone rul e”; and
(10) “Randy Garcia recanted his statement to the police.
Stating the police provided himwith the information.”
Grounds 1-5 all reiterate issues addressed in Dunkley s state
habeas petition. Gounds 6, 8 and 9 are restatenents of
i ssued included in Dunkley' s direct appeal. Gounds 7 and 10
do not appear to have been included in the direct appeal or
the state habeas petition.

Dunkl ey has exhausted his state court renedies with
regard to the issues contained in his state habeas petition,
i.e., grounds 1-5 in the anmended petition. He has not,

however, presented any issued asserted in his direct appeal to



t he Connecticut Supreme Court. Although Dunkley filed a

noti on asking the Connecticut Supreme Court to permt himto
file a late petition for review, he did not include a proposed
petition for certification. Thus, when it denied the notion,

t he Connecticut Supreme Court was not aware of what issues
Dunkl ey wanted to raise. However, respondent does not argue

t hat grounds 6, 8 and 9 are not exhausted.

Respondent does contend that Dunkl ey has not exhausted
his state court renedies with regard to the claimthat the
victimwas under the influence of drugs at the tine he gave a
statenment to police. In addition, the court can discern no
pl ace in the record suggesting that Dunkl ey has even attenpted
to exhaust his state court renmedies with regard to the claim
that the victimrecanted his statement. Dunkley did not raise
these clainms on direct appeal. Thus, even if the court were
to accept the Connecticut Suprenme Court’s denial of Dunkley’s
notion to suspend the tine limtations as evidence of
exhaustion, grounds 7 and 10 woul d not be consi dered
exhausted. The court concludes that Dunkl ey has not exhausted
his state court renedies with regard to all grounds for relief
contained in this petition.

Because Dunkl ey has not exhausted all of his grounds for

relief, this is a m xed petition, including exhausted and



unexhausted clainms. The United States Court of Appeals for
the Second Circuit has cautioned the district courts not to
dism ss a m xed petition containing exhausted and unexhaust ed
claims where an outright dism ssal would preclude petitioner
from having all of his clainm addressed by the federal court.
The Second Circuit advised the district court to stay the
petition to permt petitioner to conplete the exhaustion

process and return to federal court. See Zarvela v. Artuz,

254 F.3d 374, 380-83 (2d Cir. 2001) (recommendi ng that the
district court stay exhausted clainms and di sm ss unexhaust ed
claims with direction to tinmely conpl ete the exhaustion
process and return to federal court “where an outright

di sm ssal ‘could jeopardize the tineliness of a coll ateral
attack.’”).

The Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA”), Pub. L. No. 104-132, 110 Stat. 1214 (1996), amended
8§2244(d) (1) to now i npose a one year statute of limtations on
federal petitions for a wit of habeas corpus challenging a
j udgnment of conviction inmposed by a state court:

(1) A 1l-year period of limtation shal
apply to an application for a wit of
habeas corpus by a person in custody
pursuant to the judgnent of a State court.
The limtation period shall run fromthe

| at est of --

(A) the date on which the judgment becane

final by the conclusion of direct review or

8



the expiration of the time for seeking such
revi ew,

(B) the date on which the inpedinent to
filing an application created by State
action in violation of the Constitution or
laws of the United States is renoved, if
t he applicant was prevented fromfiling by
such State action;

(C) the date on which the constitutional
right asserted was initially recognized by
the Supreme Court, if the right has been
newl y recogni zed by the Suprene Court and
made retroactively applicable to cases on
coll ateral review, or

(D) the date on which the factua
predi cate of the claimor clainms presented
coul d have been di scovered through the
exerci se of due diligence.

(2) The tinme during which a properly filed
application for State post-conviction or

ot her collateral review with respect to the
pertinent judgnment or claimis pending
shall not be counted toward any period of
limtation under this subsection.

28 U. S.C. 82244(d). A petition for wit of habeas corpus

filed in federal court does not toll the limtations period.

See

convi ction on Novenber

petition for

Duncan v. Wil ker, 533 U.S. 167, 181-82 (2001).

The Connecticut Appellate Court affirnmed Dunkley’s
18, 1997. Because he did not file a

certification to the Connecticut Supreme Court,

the limtations period began to run on Decenber 8, 1997, at

the expiration of the twenty-day period within which Dunkl ey

could have filed a petition for certification.

17,

1998, when petitioner

The limtations period was tolled 98 days | ater,

9

on March

filed his state habeas petition.



The Connecticut Suprenme Court denied certification on the
appeal of the denial of the state habeas petition on March 11,
2003. On that date, the limtations period again began to run
for 210 days, until Dunkley filed his notion with Connecti cut
Supreme Court on October 8, 2003. The limtations period was
tolled until the Connecticut Supreme Court denied Dunkley's
noti on on Novenmber 12, 2003. At that time the limtations
period resunmed for the remaining 57 days, until January 8,
2004. Thus, if the court were to dism ss this case, Dunkley
woul d be tinme-barred fromfiling another federal petition.
Accordingly, the court will stay the case as to the exhausted
cl ai ns.

| V. Concl usion

The anmended petition for wit of habeas corpus [Doc. #10]
is hereby DI SM SSED wi t hout prejudice as to the claimthat the
victi mwas under the influence at the time he gave a statenent
to the police and that he recanted his statenment. The
petition is STAYED as to all remaining clainms. Dunkley is
directed to comence proceedings immediately in the state
court to exhaust the clainms that have been dism ssed and to
file proof that he has done so. |If, within thirty (30) days
fromthe date of this order, the court has not received proof

t hat Dunkl ey has commenced state proceedi ngs to exhaust these

10



claims, the case will be dism ssed as a ni xed petition.
In addition, respondent’s notion for extension of tine

nunc pro tunc to file her response [doc. #20] is GRANTED.

Dunkl ey’s notions for immediate relief [docs. ##13, 16, 23]
are DENI ED

The Suprenme Court has held that,

[w] hen the district court denies a habeas
petition on procedural grounds without
reaching the prisoner’s underlying
constitutional clainms, a [certificate of
appeal ability] should i ssue when the

pri soner shows, at |east, that jurists of
reason would find it debatable whether the
petition states a valid claimof the deni al
of a constitutional right and that jurists
of reason would find it debatabl e whet her
the district court was correct inits
procedural ruling.

Slack v. MDaniel, 529 U. S. 473, 484 (2000). |In addition, the

Court stated that, “[w] here a plain procedural bar is present
and the district court is correct to invoke it to dispose of
the case, a reasonable jurist could not conclude either that
the district court erred in dismssing the petition or that
the petitioner should be allowed to proceed further.” 1d.
This court concludes that a plain procedural bar is present
here; no reasonable jurist could conclude that Dunkl ey has
exhausted his state court remedies with regard to all grounds

for relief contained in this petition. Accordingly, a

11



certificate of appealability will not issue.

SO ORDERED this 17" day of Septenber, 2004, at

Bri dgeport, Connecti cut.
/sl

Warren W Egi nton
Senior United States District

Judge
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